
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



344 CALIFORNIA LAW REVIEW 

the wants and necessities of the locality demanding it, and how 
far the right of the community as a whole may be affected by the 
demanded extension." 

/. C. A. 

Service of Summons by Publication: Sufficiency of Affi- 
davit. — Section 412 of the California Code of Civil Procedure 
requires as one of the requisites of jurisdiction to make an order 
for the publication of summons that it must be made upon a veri- 
fied complaint on file or by an affidavit from which it appears that 
a cause of action exists against the defendant in respect to whom 
the service is to be made. The rule is often stated to the effect 
that the affidavit must state probative facts from which the court 
could ultimately conclude that a cause of action exists. 1 It is 
to be noted that service in this manner is in derogation of com- 
mon right and the statute should be substantially complied with 2 
and strictly pursued. 3 The judge, in issuing the order, acts ju- 
dicially upon the evidence presented him in the form of an affi- 
davit or verified complaint and can act upon no other evidence. 4 

In Lima v. Lima," service was obtained by an order given on 
an affidavit, which stated that the plaintiff had been by his attorney 
informed and verily believed that he had a good cause of action 
"as will fully appear by my complaint now on file herein, to 
which reference is hereby made." The court held that the fact 
that the affidavit referred to the complaint did not "measure up 
to the requirement of the statute that it must be made to appear 
by the affidavit that a cause of action exists against the defendant 
in respect to whom service is to be made, for such reference is 
to an unverified complaint." The decision of the court is un- 
doubtedly correct upon the ground that the affidavit that affiant 
believed he had a good cause of action was only a conclusion 
and was therefore insufficient. 6 If, however, the statement of 
the court that "ultimate facts averred in the affidavit, must equally 
with the complaint, clearly disclose the statement of a cause of 
action in favor of the plaintiff", means that the facts must be 
set forth by positive averment in the affidavit, the rule thus stated 



1 People v. Mulcahy (1910), 159 Cal. 34, 112 Pac. 853; Columbia 
Screw Co. v. Warner Lock Co. (1903), 138 Cal. 445, 71 Pac. 498; Ligare 
v. California Southern R. R. Co. (1888), 76 Cal. 610, 18 Pac. 777; County 
of Yolo v. Knight (1886), 70 Cal. 431, 11 Pac. 662; Forbes v. Hyde 
(1866), 31 Cal. 342; Braly v. Seaman (1866), 30 Cal. 610. 

2 Ricketson v. Richardson (1864), 26 Cal. 149; Columbia Screw Co. 
v. Warner Lock Co. (1903), 138 Cal. 445, 71 Pac. 498. 

"McMinn v. Whelan (1865), 27 Cal. 300; Forbes v. Hyde (1866), 
31 Cal. 342. 

VRue v. Quinn (1902), 137 Cal. 651, 66 Pac. 216. 

B (Nov. 19, 1914), 19 Cal. App. Dec. 642. Rehearing denied Jan. 
18, 1915. 

« County of Yolo v. Knight (1886), 70 Cal. 431, 11 Pac. 662; Forbes 
v. Hyde (1866), 31 Cal. 342. 
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is open to question. In construing this section it has been held 
by the Supreme Court, in decisions which the court in Lima v. 
Lima fails to note, that the facts need not be set forth by positive 
averment in the affidavit but that it may "refer to and adopt" the 
complaint on file even though the latter be unverified. In such 
cases the oath to the affidavit is an oath to the contents of the 
complaint referred to. 7 In these cases the affidavit referred to the 
complaint and made it a "part and portion of this affidavit", spec- 
ially adopting the contents of the complaint. It might be urged 
as a ground of distinction that the affidavit in Lima v. Lima did 
not adopt the complaint as part of the affidavit, for the reason 
that reference to an instrument does not amount to its adoption. 
On the other hand it may be contended that if the affidavit had 
been a will the reference in this case would have been sufficient 
incorporation. 8 The test as to incorporation by reference should 
be: do the words of incorporation show such a clear intent to 
incorporate the document as to make the party signing the affi- 
davit guilty of perjury if the facts in the complaint are not true? 
In view of the fact that an affidavit for publication of summons 
is always ex parte, and that if sufficient in form the court is com- 
pelled to accept its statements as true, 9 the requirements of the 
code should be strictly followed. 

C. R. S. 

Trial: Directing Verdict upon the Opening Statement of 
Counsel. — In the case of Bias v. Reed 1 the California Supreme 
Court held that a verdict might be directed upon the opening 
statement of counsel. Verdicts have been directed and nonsuits 
have been granted upon an attorney's opening statement in a 
few instances in California, 2 but the tendency of the court seems 
to be to discourage such procedure. In the principal case it is 



7 Ligare v. California Southern R. R. Co. (1888), 76 Cal. 610, 18 
Pac. 777, supra, note 1, cited and followed in Pratt v. Stone (1900), 25 
Nev. 365, 60 Pac. 514. In People v. Mulcahy (1910), 159 Cal. 34, 112 
Pac. 853, the affidavit was similar to the one in Lima v. Lima and the 
court said, "He did not affirm directly or on information and belief that 
the facts alleged in the [unverified] complaint were true." But see 
McGilvery v. Morehead (1852), 2 Cal. 607, where it was held that an 
affidavit for arrest must contain a positive averment of facts. This 
strict rule may be distinguished on the ground that arrest and bail 
has always been strict and technical in its requirements, Mackenzie v. 
Mackenzie (1787), 1 Term Reports 716, 99 Eng. Repr. 1338. See also 
Ex parte Yonetaro Fkumoto (1898), 120 Cal. 316, 52 Pac. 726. 

« Estate of Willey (1900), 128 Cal. 1, 60 Pac. 471. See 40 Cyc. 1094. 

»Dunlap v. Steere (1891), 92 Cal. 344, 28 Pac. 563, 27 Am. St. Rep. 
143, 16 L. R. A. 361. 

1 (Dec. 17, 1914), 48 Cal. Dec. 583, 145 Pac. 516, in bank, adopting 
department decision, 47 Cal. Dec. 636. 

2 Emmerson v. Weeks (1881), 58 Cal. 382; Estate of McNeil (1909), 
155 Cal. 333, 100 Pac. 1086. 



